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OPINION
HAMILTON, Circuit Judge:

This appeal represents the latest in a series to come before the court
stemming from a dispute over cable franchise rightsin Charlottes-
ville, Virginia. In this appeal, defendant/appellant, Charlottesville
Quality Cable (CQC), contests the magistrate judge's determination,
following abench trial, that it was civilly liable for statutory conspir-
acy, see Va. Code Ann. § 18.2-499(B) (Michie 1994). CQC also chal-
lenges various aspects of the damages awarded to plaintiff/appellee,
Multi-Channel TV d/b/a Adelphia (Adelphia). We affirm the magis-
trate judge's decision holding CQC liable for statutory conspiracy and
affirm the magistrate judge's award of damages to Adelphia, except
the punitive damages award, which we vacate.

Adelphiaand CQC are competing cable television providers for the
Charlottesville, Virginiaarea. In 1981, Adelphia began installing, and
maintaining at its own expense, cable distribution systemsin multi-
dwelling units (MDUSs) in Charlottesville at the request of the MDU
owners. These cable distribution systems, known as'home run sys-
tems," gave Adelphiathe ability to provide a-la-carte cable television
to the MDU tenants on a personalized basis. The home run systems
replaced the previous "bulk service" systems through which the MDU
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owners subscribed to Adelphia's cable television servicesin bulk,
paid Adelphia one monthly fee, and provided cable television as part
of itslease obligations to the MDU tenants.

In November 1993, Alcova, the property manager for certain

MDUSs, executed an exclusive cable television provider agreement
with CQC. That agreement gave CQC the exclusive right to provide
cable television services to the tenants within the MDUs managed by
Alcova. The agreement also gave CQC permission to install its own
wiring equipment in the MDUSs. In order to obtain that exclusive
access, CQC entered into a kick-back arrangement with Alcova. Pur-
suant to the kick-back arrangement, Alcovareceived a"consultant
fee" amounting to twelve percent of CQC's revenues from providing
cable television service to the tenants in the MDUs Alcova managed.

After the grant of exclusive access to the MDUs by Alcova, CQC
began installing its own system at the MDUs. CQC's cable distribu-
tion system uses a microwave transmitter to carry its signal from a
central locale to its subscribers, who receive the signal via special
microwave antennas. Providing cable television service to the MDU
tenants under CQC's system requires both a central microwave
antenna at each MDU and a distribution system, such as the one
already installed by Adelphia, to carry the signal from the central
antennato each tenant subscriber. Consequently, to install its own dis-
tribution system, CQC erected microwave antennas at each MDU, cut
Adelphids cable television signal carrying wires, and then attached
its microwave antennas to the distribution system already installed
and maintained by Adelphia.

CQC's actions abruptly terminated Adelphia's service to its tenant
subscribers without Adelphia's or the tenants' prior consent. Indeed,
Adelphiawas not even given notice that its service to its tenant clients
would be terminated. Adelphia only discovered that its distribution
system had been tampered with and its wires cut when Adelphia
employees performed a routine inspection of the Adelphia home run
systems at the MDUs.

On December 3, 1993, Adelphiafiled suit in the United States Dis-
trict Court for the Western District of Virginia. Adel phia's complaint
named CQC, Alcova, and various MDU owners as defendants and
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alleged numerous claims, including: interference with an easement;
tortious interference with Adelphia's contractual relationships; breach
of license; conversion; Virginia common law and statutory conspir-
acy, Va. Code Ann. § 18.2-499; and violations of Virginias Residen-
tia Landlord Tenant Act (Landlord Tenant Act), Va. Code Ann.

88§ 55-248.2 to 55-248.52 (Michie 1974).

Adelphiaaso filed a motion requesting a preliminary injunction on
December 3, 1993, to prohibit the named defendants from operating
under the kick-back agreement and to allow Adelphiato continue pro-
viding cable television service to the MDU tenants pending the out-
come of the litigation. The magistrate judge entered a preliminary
injunction on December 16, 1993, which: (1) prohibited CQC and the
MDU owners from operating under the kick-back agreement; (2) pro-
hibited the MDU owners and Alcova from expressing to the tenants
any preference for cable providers; (3) permitted Adelphiato recon-
nect cable services to those tenants whose leases had not yet expired
and who expressed a preference for Adel phia's cable service over
CQC's; (4) enjoined CQC from utilizing any Adelphia equipment in
providing of its cable service to those tenants who did not reconnect
to Adelphia's system; and (5) allowed Alcovato enter into new or
renewal |eases which contained language that indicated that it was the
landlord's exclusive right to choose a cable television provider for the
MDU tenants. We affirmed the magistrate judge's grant of the prelim-
inary injunction on April 14, 1994, except that portion of the injunc-
tion which prohibited the MDU owners and Alcova from expressing
apreference for cable providers to the MDU tenants. See Multi-
Channel TV Cable Co. v. Charlottesville Quality Cable Operating
Co., 22 F.3d 546 (4th Cir. 1994) (hereinafter, COC I).

Adelphiathen moved for amodification of the preliminary injunc-
tion. The magistrate judge declined to modify the preliminary injunc-
tion and Adelphia appealed. Again, we affirmed. See Multi-Channel
TV Cable Co. v. Charlottesville Quality Cable Operating Co., No. 94-
2569, 1995 WL 406612 (4th Cir. July 11, 1995) (unpublished) (here-

inafter, CQC I1).

In February 1995, the magistrate judge granted Adel phia's motion
for summary judgment on its claims of breach of license, tortious
interference with contractual relations, violations of the Landlord
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Tenant Act, and a portion of its conversion claims. The magistrate
judge then decided arelated case in which Adelphia sued CQC and
adifferent group of MDU owners. In that case, the magistrate judge
found for Adelphia on conversion, tortious interference, and Landlord
Tenant Act claims and awarded Adelphia $68,000 in damages for the
conversion of its cable wires, and $219,887 for both the tortious inter-
ference with its prospective contractual relationships and for viola
tions of the Landlord Tenant Act. In addition, the magistrate judge
enjoined any continued use of the kick-back agreement and vacated
CQC'sright of exclusive access to the Alcova-run properties which

it gained as aresult of that agreement. On September 18, 1995, we
affirmed. See Multi-Channel TV Cable Co. v. Charlottesville Quality
Cable Operating Co. 65 F.3d 1113 (4th Cir. 1995) (hereinafter, CQC
1.

This suit then proceeded to trial on Adelphias claims of conver-

sion, statutory conspiracy, and common law conspiracy. After a bench
trial, the magistrate judge: (1) held that CQC was liable under Virgin-
ias statutory conspiracy statute, § 18.2-499(B), for maliciously
attempting to conspire with the MDU owners and Alcovato eliminate
Adelphiafrom the Charlottesville cable market; (2) held Alcovaand
the MDU owners liable for common law conspiracy (i.e., the magis-
trate judge did not find that those defendants acted with the requisite
legal malice to support a statutory conspiracy violation); (3) awarded
Adelphia $8,200 in conversion damages and $143,300 in lost profits
againgt al the defendants; (4) trebled the damages against CQC
because of its statutory conspiracy liability; (5) awarded Adelphia
$10,000 in punitive damages against CQC; and (6) voided the kick-
back and exclusive provider agreement between CQC and Alcovain
addition to enjoining the defendants from negotiating any like agree-
ment in the future. CQC appeals.

.

CQC'sfirst four arguments pertain to the magistrate judge's con-
clusion that CQC violated Virginias civil statutory conspiracy law,
see Va Code Ann. § 18.2-499(B). None of these arguments has merit.

Under Virginialaw, any person who attempts to procure the partic-
ipation of othersin an attempt to wilfully and maliciously injure

5



another in his reputation, trade, business, or profession can beliable
for statutory conspiracy. See Va. Code Ann.8 18.2-499.1 A plaintiff
proceeding under this statute must prove its case by clear and con-
vincing evidence. See Va. Code Ann. § 18.2-500; Tazwell Qil Co.
Inc. v. United Va. Bank, 413 S.E.2d 611, 619 (Va. 1992). Accord-
ingly, CQC was liable for statutory conspiracy if clear and convincing
evidence showed that: (1) CQC attempted to conspire with one or
more of the other defendants to harm Adelphia; (2) CQC acted with
legal malice towards Adelphia; and (3) the conspiratoria actions of
CQC and one or more of the other defendants caused Adelphiato suf-
fer damages. See Commercia Bus. Sys. v. BellSouth Servs,, Inc., 453
S.E.2d 261, 266-67 (Va. 1995) (hereinafter CBS); Allen Realty Corp.
v. Holbert, 318 S.E.2d 592, 596 (Va 1984). 2

First, CQC arguesthat it did not possess the requisite malice to jus-
tify afinding of civil liability pursuant to § 18.2-499(B). As CQC's
argument goes, § 18.2-499(B) requires proof not only that CQC spe-
cifically intended to directly harm Adelphiain its trade and business,
but also that CQC did so without any intent to benefit itself.

CQC's argument was rejected by the Virginia Supreme Court in
Greenspan v. Osheroff, 351 S.E.2d 28 (Va. 1986). In that case, the
court affirmed the trial court's holding that the defendant was liable
for statutory conspiracy in the face of a claim that the defendant had

1 Virginias statutory conspiracy statutes essentially accomplish two
purposes--the imposition of both criminal penalties and civil liability for
the same actions. Section 18.2-499(A) of the Virginia Code sets forth the
requirements for proving a criminal statutory business conspiracy, a
Class 1 misdemeanor in Virginia, and provides that criminal punishment
"shall bein addition to any civil relief recoverable under § 18.2-500."
Subsection (B) to § 18.2-499 sets forth civil and criminal liability for any
person who attempts to procure the participation of othersin aconspir-
acy and imposes the same criminal and civil penalties as set forth in

§ 18.2-499(A). We deal herein only with CQC's civil liability for
attempting to procure the participation of the other defendantsin a con-
spiracy, pursuant to § 18.2-499(B).

2 According to the dictates of Va. Code Ann. § 18.2-500, the magistrate
judge awarded treble damages to Adelphia, including lost profits, and
attorney's fees. In addition, Adel phiawas awarded injunctive relief
against CQC and Alcova. See Va. Code Ann.§ 18.2-500(b).
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legitimate and legal motives for his actions. 1d. at 35. In reaching its
decision, the Virginia Supreme Court noted that"when the fact-finder
issatisfied . . . that the defendant's primary and overriding purpose
istoinjurehisvictim . . . [and that purposeis] motivated by . . . ill-
will, the element of malice.. . . is established, notwithstanding any
additional motives entertained by the defendant to benefit himself."
Id. at 35-36.

Greenspan was recently reaffirmed in CBS . There, the Virginia
Supreme Court specifically rejected the "contention that the conspir-
acy statutes require proof of actual malice." CBS, 453 S.E.2d at 266-
67. The court went on to state that the conspiracy statutes "merely
require proof of legal malice, i.e., that[the defendant] acted intention-
ally, purposely, and without lawful justification." 1d. Finally, the court
opined that, "as a general proposition, the conspiracy statutes [do not]
require proof that a conspirator's primary and overriding purposeis
to injure another in histrade or business." |d. Accordingly, under
Greenspan and CBS, CQC's argument that it did not possess the reg-
uisite malice is without merit.3

Next, CQC contends that it cannot be liable for attempting to con-
spire. According to CQC, the statutory language itself does not sup-
port afinding of liability against a party for attempting to conspire.
This argument fails for the simple reason that § 18.2-499(B) does spe-
cifically prohibit a party from attempting to procure the participation
of othersin an attempt to wilfully and maliciously injure another.
Thus, the plain language of § 18.2-499(B) contemplates that a party
can be liable for attempting to conspire. See 8§ 18.2-499(B) ("Any per-
son who attempts to procure the participation . . . of any one or more
persons to enter into a[conspiracy] . . . shall be guilty of aviolation

3 The cases cited by CQC for the proposition that injuring Adelphia's
business must have been its overriding purpose were all decided before
CBS and are, therefore, no longer controlling. See, e.q., PetraInt'l Bank-
ing Corp. v. First Am. Bank of Va., 758 F. Supp. 1120 (E.D. Va. 1991),
aff'd sub nom. Petra Int'l Banking Corp. v. Dameron Int'l Inc., 953 F.2d
1383 (4th Cir. 1992); Nationwide Mut. Fire Ins. Co. v. Jones, 577 F.
Supp. 968 (W.D. Va. 1984); In re Landbank Equity Corp., 66 B.R. 949
(Bankr. E.D. Va. 1986), aff'd in part and remanded in part on other
grounds, 83 B.R. 362 (E.D. Va. 1987).
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of thissection . . . .") (emphasis added); see also Greenspan, 351
S.E.2d at 34-35 (affirming liability award for attempt to conspire pur-
suant to § 18.2-499(B)).

Third, in arelated argument, CQC argues that it cannot be liable

for statutory conspiracy because thereis no evidence in the record
demonstrating that another party, acting with legal malice, conspired
with CQC. This argument fails because § 18.2-499(B) does not
require that the co-conspirator act with legal malice. Rather, the stat-
ute simply requires that one party, acting with legal malice, conspire
with another party to injure the plaintiff. Here, the evidence clearly
demonstrated that CQC acted with legal malice when it conspired
with Alcova and the MDU owners for the purpose of injuring Adel-
phia.

Finally, CQC arguesthat there isinsufficient evidence in the record
demonstrating that it violated Virginias statutory conspiracy law. At
the bench trial, the evidence demonstrated that CQC wanted to drive
Adelphia completely out of the Charlottesville cable market by any
means necessary. To accomplish that goal, CQC engaged in an
aggressive negative advertising campaign against Adelphia, destroyed
Adelphids property, cut off Adelphias serviceto its customers with-
out notifying Adelphiathat it was doing so, and offered the illegal
kick-backs to Alcova. This evidence constitutes clear and convincing
evidence that CQC procured the participation of othersto maliciously
harm Adelphias business reputation in Charlottesville and that
CQC's actions caused Adelphiato suffer damages. Accordingly, the
evidence is sufficient to support the magistrate judge's decision hold-
ing CQC liable under Virginia's statutory conspiracy law.

Having determined that there was sufficient evidence to hold CQC
liable for statutory conspiracy, we now turn to the magistrate judge's
award of damages in the amount of $151,500 to Adelphia. The major
portion of that amount, $143,300, constituted damages for the defen-
dants' conspiracy to tortiously interfere with Adelphias business. The
award of damages constituted Adelphias lost profits for the entire
period of its franchise license with Charlottesville. Because CQC sta-
tutorily conspired, the $143,300 was trebled against it. The magistrate
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judge also awarded Adelphia $8,200 for damages to its tangible per-
sonal property (conversion). The conversion damages were not tre-
bled against any defendant. In addition, the magistrate judge awarded
Adelphia$10,000 in punitive damages against CQC. Finally, the
magistrate judge voided the kick-back agreement between CQC and
Alcova and enjoined any similar future agreement. CQC makes sev-
eral arguments attacking the magistrate judge's award of damages to
Adelphia. We shall address each of these argumentsin turn.

A.

First, CQC argues that Adelphia suffered no damages once the
kick-back agreement with Alcovawas voided and Adelphia could
compete with CQC on equal footing. We rejected this very argument
in CQC 111. In that case, CQC argued, asit does here, that the magis-
trate judge erred when he awarded damages for the entire period of
Adelphids cable franchise license with Charlottesville.4 In rejecting
this argument, we noted that it was permissible and not too specula-
tive to tie Adelphias business expectancy to the time period of its
franchise rights with Charlottesville. See CQC 111, 65 F.3d at 1125.
We see no reason to disturb that holding now, especially in light of
the fact that, while there were some differencesin the testimony pres-
ented on damages by Adelphia and CQC between this case and CQC
111, the same two damages experts testified for Adelphiaand CQC in
both cases.

4 At the time the trial was conducted by the magistrate judge in CQC
111, Adelphia had six years remaining on its cable franchise license with
Charlottesville. The magistrate judge added an additional five yearsto
that period which represented the likely extension Adelphiawould
receive on its license from Charlottesville. Thus, the damages awarded
to Adelphiain CQC |1l contemplated an eleven-year period during which
Adelphiasufficiently proved it would suffer prospective lost profits. See
65 F.3d at 1125. In keeping with that ruling, in this case, the magistrate
judge based Adelphia's business expectancy on a9 1/2 year period (the
time then remaining on Adelphia’s existing franchise license combined
with the likely five-year renewal period).
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B.

CQC aso argues that awarding injunctive relief to Adelphiain
addition to the trebled $143,300 in damages constituted an impermis-
sible double recovery. According to CQC, regardless of any business
expectancy Adelphia might have had which exceeded the MDU ten-
ant lease terms, once the magistrate judge awarded injunctive relief
on September 13, 1995, which prohibited any future tortious interfer-
ence, Adelphia could no longer proveit lost any profits, nor that any
contract it had with the MDU owners was being tortiously interfered
with by CQC. This argument has no merit because it ignores the fact
that the negative effects of CQC's actions did not completely evapo-
rate once competition was ordered back into the Charlottesville cable
television service market by the magistrate judge. In effect, CQC has
"poisoned Adelphias well." Thus, CQC cannot escape the simple
truth that its actions caused Adel phia damages through the entire
period of Adelphia’s franchise license with Charlottesville. In short,
even with the imposition of the injunction on future kick-back agree-
ments and the voiding of the existing kick-back agreement between
CQC and Alcova, the effect of CQC's actions against Adelphia
remained. Accordingly, the compensatory and treble damages award
does not constitute a doubl e recovery when coupled with the injunc-
tion.

C.

Finally, CQC argues that the magistrate judge erred when he
awarded $10,000 in punitive damages against CQC after trebling the
damages of $143,300 against CQC. We agree.

Because the trebling of damagesisitself punitivein nature, see
Porter v. Wilson, 421 S.E.2d 440, 443 (Va. 1992) (noting that treble
damages are intended to be a penalty and are therefore disfavored),
the additional punitive damages award of $10,000 was erroneous
because it represented a double recovery for Adelphia on Adelphias
statutory conspiracy claim, see Tazwell Oil, 413 S.E.2d at 621 (court
upheld atria judge who vacated ajury's punitive damages award
because the jury also found the defendant liable for statutory conspir-
acy); cf. Greenspan, 351 S.E.2d at 36 (because treble damages were
awarded, the Virginia Supreme Court did not consider any additional
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arguments related to tortious interference). Accordingly, we vacate
the award of punitive damages.

V.

For the reasons stated above, we affirm the magistrate judge's deci-
sion holding CQC liable for violating Virginia's statutory conspiracy
law. We also affirm the award of damagesto Adelphiain all respects
except the punitive damages award which we vacate.

AFFIRMED IN PART AND VACATED IN PART
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